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Key Regulatory Considerations for the
Foreign Purchase of a U.S. Company
There are a number of important regulatory issues a prudent non-U.S. company seeking to acquire a U.S.
company or its assets will consider. We highlight below two “mission-critical” aspects of U.S. regulatory
review of such acquisitions that can significantly impact the timing and economics of any such acquisition:
(1) antitrust review and clearance by U.S. regulators; and (2) review and clearance by the U.S. Committee
on Foreign Investment in the United States (CFIUS).
ANTITRUST REVIEW
U.S. regulators may review acquisitions to determine whether they may have a negative impact on competition in the
U.S., even in the case of acquisitions that do not involve a U.S. company. Some acquisitions will require pre-closing
notification to and clearance by the regulators, and even acquisitions that do not require pre-closing notification to
and clearance can be subject to investigations and enforcement actions under applicable substantive federal and state
antitrust laws. If an acquisition presents competitive concerns, this process can take months (possibly even years), can
generate significant costs, and can result in remedies that impact deal valuation or a challenge that may prevent an
acquisition from proceeding altogether. Some key questions to consider as you assess a potential deal include:

1. Is Pre-Merger Notification Required?
■ For a transaction to be subject to the Hart-Scott-Rodino
Antitrust Improvements Act of 1976 (HSR), either the
“acquiring person” or the “acquired person” must be
engaged in U.S. commerce or in any activity affecting
U.S. commerce.
■ A “person,” for HSR purposes, includes all entities
controlled directly or indirectly by the ultimate
parent entity. An ultimate parent entity can be
many levels above the party directly involved in
the acquisition.
■ HSR is only triggered where the size of transaction test is
met. The size of transaction test is adjusted every year but
as of February 23, 2022 is satisfied if, as a result of the
acquisition, the acquiring person will hold an aggregate
amount of voting securities, non-corporate interests, and/
or assets of the acquired person valued in excess of $101
million. For transactions that close before February 23,
2022, the applicable HSR threshold figures are lower than
those set forth herein.

2022, adjusted annually), HSR pre-merger notification is
only required where the size of person test is met. With
some variations, the size of person test typically requires
that one ultimate parent entity (including directly or
indirectly controlled entities) have total assets or annual net
annual sales of at least $202 million (as of February 23,
2022, adjusted annually), while the other must have total
assets or annual net sales of at least $20.2 million (as of
February 23, 2022, adjusted annually).
■ If the size of transaction is greater than $403.9 million
(as of February 23, 2022, adjusted annually), then HSR
pre-merger notification is required even if the size of
person test is not met.
■ Even if the basic thresholds for HSR reportability are
met, there are various exemptions that might apply to
exempt a transaction from reportability.

■ In addition, where the size of transaction is greater than
$101 million (as of February 23, 2022, adjusted annually)
but less than or equal to $403.9 million (as of February 23,

■ It is important for parties to be careful in determining
if a threshold is met given that the process can be very
complex, the rules are highly technical, and failure to
comply with HSR can result in significant civil penalties.
The potential civil penalty is currently up to $46,517
(as of January 10, 2022) for each day of noncompliance.
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2. What Type of Information is Included in the
HSR filing, and is there a Filing Fee?
■ Once the parties determine that an HSR filing is
required, the ultimate parent entities on both sides
must submit the HSR form, along with certain required
attachments, to the Federal Trade Commission and the
Department of Justice Antitrust Division. Among other
things, the form requires the submission of certain
documents relating to competition, competitors, markets,
market shares, potential for sales growth, expansion
into product or geographic markets, or synergies and
efficiencies resulting from the transaction and other
documents and business and transaction information.
■ There are substantial HSR filing fees that vary, depending
of the value of the transaction. The fees are (as of
February 23, 2022, adjusted annually):

$45,000 for transactions valued at greater than
$101 million but less than $202 million;

$125,000 for transactions valued at $202 million
or greater but less than $1.0098 billion; and

$280,000 for transactions valued at $1.0098
billion or greater.

3. How Does HSR Affect the
Transaction Timeline?
HSR-reportable transactions are subject to a
waiting period during which the parties are
prohibited from closing. In a typical transaction,
an initial 30-day waiting period starts when
both parties file their completed forms and the
applicable filing fee is paid. If the waiting period
expires without agency action, the parties are free
to close the transaction. The parties cannot close
the transaction until the reviewing agency allows
the waiting period to expire or be terminated.
If an agency has competitive concerns about
a potential transaction, it can issue a “Second
Request,” which has the effect of extending the
statutory waiting period. This is a mandatory
request for documents and information that will
seek a broad range of documents and data about
competition, sales, prior transactions, and various
other issues that may be relevant to the agency’s
analysis. The parties’ customers, competitors,
and suppliers may be contacted during the course
of the Second Request investigation. Typically, a
Second Request delays closing by at least five or
six months, if not longer.
Transactions that may raise serious competitive
issues also may be subject to a challenge to block
the transaction or result in the need to provide
remedies to avoid or address a challenge.

4. What’s the Risk of an Antitrust Investigation/Enforcement Action?
Antitrust risk analysis is highly dependent on the facts and circumstances, including
if a transaction seeks to combine parties in a market with few competitors, parties
with large market shares, or parties that are especially close competitors.
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5. Could Antitrust Regulators Require Divestitures or Other 		
Remedies that Affect the Deal Value Proposition?
■ If an agency has serious competitive concerns, it could sue to block the transaction.
■ If a transaction raises competitive concerns that an agency believes can be
cured, the parties and agency may negotiate a divestiture of the part of the
business needed to address the competitive concern.
■ In addition to a divestiture, an agency can also seek other remedies.
An example of such a remedy would be a “firewall” provision to protect
competitively sensitive information from being exchanged within the combined
company (often used if there is a vertical relationship between the parties).
■ It is important to remember that even if a transaction is not HSR reportable,
it still could be subject to investigation and/or challenge under applicable
substantive federal and state antitrust laws.
■ The agencies also can sue to unwind a transaction that was previously
consummated or order the divestiture of assets that were acquired as part of
a transaction. The agencies can do this both for transactions that it previously
reviewed, and transactions that did not require an HSR filing.

CFIUS RISK
The Committee on Foreign Investment in the United States (CFIUS) reviews acquisitions of U.S. companies for national
security concerns. In recent years, what constitutes such a concern has expanded and broadened, to include acquisitions
outside traditional industries like defense or aerospace. CFIUS review can add time, expense, and risk to many
transactions. Questions to consider preliminarily include:

1. Are You Required to Notify CFIUS?
■ Is the buyer/investor a non-U.S. company (more than 10% non-U.S. ownership)
or a foreign government?
■ Is the target company a U.S. entity?
■ Will the buyer/investor exercise control over the target entity? (Passive investment
is generally defined as less than 10% ownership and no board seats.)

If the answer to all of these questions is “yes,” you need to determine whether you are buying/investing in a
“TID” U.S. business:
■ Does the target make or use critical technologies (T), defined as technologies that would require a license to export
from the U.S.?
■ Does the target make or provide critical infrastructure (I)?
■ Does the target collect sensitive personal data (D) on one million or more U.S. citizens?

If the answer to any of these questions is “yes,” you must notify CFIUS of the proposal transaction. If the answer
to all of these questions is “no,” you should still assess whether the transaction will involve foreign access to
real estate near U.S. military installations or ports. If it does, you should consult with a U.S. lawyer to determine
whether a CFIUS filing is required or prudent.
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2. You Decide You Need to File with CFIUS.
Now What?

3. How Much Does This Cost?

■ The most common filing is a mandatory short form
declaration. This is the declaration that is required
when a non-U.S. company invests in or acquires a
TID U.S. business.

■ Depending on the complexity of the transaction
and the national security profile of the parties,
a short form filing can incur costs in the
low-to-mid five figures range. The difficulty in
predicting a high end of the fee range stems from
CFIUS’s ability to ask several rounds of detailed
follow-up questions.

■ When parties file a short form declaration, the
Committee has 30 days to issue a decision. CFIUS
can either approve the transaction and issue a safe
harbor letter, block the transaction, or ask the parties
to file a long form declaration and participate in a more
thorough investigation.
■ It would be rare for CFIUS to block a transaction based
on a short form declaration alone, without requesting a
long form declaration and commencing an investigation.
■ Parties that anticipate national security issues with their
transaction have the option to file a voluntary long form
notice and pay the associated filing fees. The pros and
cons of this decision will be fact-specific, and you should
discuss with your counsel before choosing this path.

■ A long form declaration can be substantially more
expensive – somewhere in the low six-figure range.
In a long form investigation, CFIUS has 45 days
to clear a proposed transaction. But as a practical
matter, if an investigation is not resolved after
45 days, CFIUS can ask the parties to pull their
application and refile it, kicking off a new 45-day
clock. There is no limit to the number of times
CFIUS can ask parties to pull and refile. The
longer the investigation, the higher the fees.

4. What Happens at the End of the Investigation?
■ CFIUS can clear a transaction, block a transaction, or clear a transaction
with mitigating conditions.
■ If the CFIUS filing was made post-closing, CFIUS can order the parties
to unwind the transaction if it presents national security concerns. It can
also assess penalties if it determines that the parties should have filed a
mandatory declaration prior to closing.
■ Mitigation negotiations can be costly and time consuming, but parties given
the option to mitigate will almost always do so, unless the mitigation terms
are commercially unreasonable.
■ Parties do have judicial recourse if a transaction is blocked, but companies
usually determine that the costs and uncertainty associated with litigating
are too high to be worthwhile.
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